OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEYT CaNERAL

Hon, J.8. ¥MoDoreld, Commissfioner
Department of Agrioulture
Austin, Tex:s

Dear Siri /// o
©oN

Opinion No. 0-1484

Re: Confliet in ixovinianl in ehaptoé a;\tﬂarket-
ing Assooiations “Title 9 s Aanctated
Oivil‘statnte:.

quest our opimion upon ths quepfion
there is a  eonfliect betwesn g¢artalin ¥
§739, as asended, Vernon's Oivi

The situastlion upon ¥
a8 followss

or

monunt of gapital stoek which one mese
d any smount less than 1/20th of
gcmon atock., No mexder or stosk-
bde entitled %0 more than one vote

re-endeted Article 5739 as follows: five or
more persons engegad in the production of
culturel produgts or three or more esscciation
mey form a non~profit ecoperative asssogletion

ith or without eepital stock, under the pro-
visioca this ohapter'.
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"By the original ensoctment, and by the syub-
sequent axendiaent and re-enactaent cf Artiocle
5739, the Legislature odviously 1lntended that
any five rersons engaged in the production
agrioultural products could organize s ocor;br-
ation under the provisions of Chapter 8. Fur-
thermore, on two 4ifferent ocoasioung, thé Leg-
islature expresssd its i{ntention to permit the
oreation of sueh corperation by five persons
or nore who shall be engazed in the production
of egriocultural products, with cadital stock.
But then, under the provislons of Artlcle 5750
quoted sbove, it 1s impossidble to organize an
asgooietion with capital stook contemplated by
Article 35739 unless twenty perasons or more dbe-
core stoekholders of the asscelation.™

Texas Jurisprudence, Volune 28, psge 667, has ths
following general observations to nake concerning the Go-
operative M .rketing Association Aet of 1921, as amended in
1930 and 1934 (Articles 5737 through 5784, Vernon's Anno-
tated Civil Statutes):

*The Act of 1921 is the 'standard Act' which
has not only been adopted in similar foram by
the lLegislatures of nesrly all of the states,
but has also besn recognlized by Congress. The
declared poliey of the Act is:

‘“vPo prosote, foster and endourage the in-
telligent and orderiy marketing of agricul-
tural produets through oo-opsretion and to
eliminate speculation and waste; and to
make the distridution of agriocultursal prod-
ucts as direot as can be effieiently done
between producer and ocossumser; and to sta--
bilize the marketing provlems of egriecul-
tural produsta.' (Artiole 5737, sucra)

"The statute is comprehensive. It desl=ras
that the term 'agrioultural products® ineludes
hortieultural, viticultural, forestry, deiry,

livestock goulg;g bdee an an{ farm and rsRgh
products (AFL. 8, supraj. It allows the fix-

ing in advancs of llculdsted dansges for breach
of & marketing econtract, and containg no re-
strictions as to the locality of the coperatiouns
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of sassoclations under it." (Parenthstieal in-
se-tions ours).

In artiole 5738, suprs, a "member" is defined es
follows:

“(b) The term *member' shall include aoctual
menmbers of asscolations without eapltal stoek
and holders of coxmon stock in associations
organized with capiteal stcokj & » ¢ «

In the same artlcle a "person”™ is defined es:

(4} The term 'person' shall include individ-
ual, firms, partnerships, eorcorations and asso-
clations. « = » "

Article 5739, supra, reads as follows:

"Plve or zore persons engaged ian the produc-
tion of agricultural products or three or zwore
s3aocciations may form a non-profit so-operative
assoclation with or without capital stooek, under
tke provisions of this chapter.”

Artiole 5743, supra, provides:

*(a) Under the terms and conditions pregorid-
ed in its by-laws, an asscolatlion may sdmig es
members, or lssue cozmon stock, only to persons
engaeged in the -roduction of the agricultural
products to be handled by c¢r through the asco-
clation, inoluding the lessees and tenants of
lend used for the produstion of suoh products
end any lessors and landlords who recolve as
rent pert of the orop raised on the leased pre-
mises, (b) If a member of a non-stock assoecia-
tion be other than a natural person, such masmber
may be presented by any individual, asscolate
officer or member thereof, duly authorized in
writ . (¢) Any associlation as defined in #rt.
5738 (d) may become a member or gtoekholder of
any other assccistion or assoclstions organized
hereunder.”

Artiecle 5744, supra, reeds as followsa:
*"Raeh Assoocietion forzed under this Aef must
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prepare and file Articles of Incorporation,
setting fortht (a) The nazme of the association.
{b} The rurroses for whieh it is formed. (o)
The ple¢: where its principal business will be
transacted. {(d) The term for wkioh it is to
exist, not exceelding fifty (50) years. (e) Th
nuaber of directors trareogg whieh must not bde
iess than five and may be any pumber In ex-
cesd thereof, end the term of office of sueh
reotors. (f] If organized without capitel
stock, whether the property rights and interest
of sach member shall de eguel) or unequalj and
if unequal,; the Articles srtall set forth the
general rule or rules appliceble to all mexbers
by whileh the property rights and interests,
respedtively, or each nmember may and shall de
determined and fizxed; and the esscciation shall
have the power to admit new sembers who shall
be entitled to shere in the property of the
asgsociation with the 2l4 members, ln accordance
with sueh general rule or rules, This provision
of the Articleg of Incorjporation shall not be
altered, smended or repesied except by the writ-
ten oonsenf ?r the vat; ef tfrgo-to?rths ota:he
members. |(g) If organ ze% with capital sto
the amount of such capitel stock and the number
of shares into wiioh i&_ig‘g}vlﬁea aad the per
value thereof. The 0ayital stock may be divided
into preferred and common stook. If so divided,
the Articles of Incorporation mmst contain a
atatesent of the number of slares of stocsk to
which preference is granted and the puamber of
shares of stook to whioch no preference is gzrsaated
and the nature and extent of the prefsrences and
privileges grernted to each. The Articles must
be subaceribed by the incorporators snd asknow-
edped by one of them bafore an office authoriz~
od by the Jew of this 3tate to texe and oert

seknowisdguents of desds snd conveyancesi sn
shall be flled In sccordance with the provislons
of the general corporation law of tLis State}
and when so

L) lorz tre 8aid Artioles of lneorporation
or certifled copiss thereof, sha be recaeived

In &IT courts gi tris Stete, and otfer places,
as prima facle evidence of the facts contalned
irerein, and of the due ingorporation of such

assooletion. A ocertified esopy of tte Artloles
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of Insorporztion shall also %e filed with the
Comaulssicner of Harkets,and ¥erehouses; provid-
ed, however, co part of such sapital stock shall
be recuired to be subscrided and/or paid in am
a prerequisits to the filing of such Artioied
of Inccrporetion; provided further thet sud
asgoclistions may, from time to time, sgell and
{ssue %2 their sexbers g; stockﬁoigsrsj shares
of capltal stook in suoh zauner and upon Buoh
Yorms and oconditions as shall be Fovided 1n
thelr By-lews; and roviaei Turther, however
Thet 1o suok shares a“ft—f—fctoo mrs‘

A issued to & 32; ons not 3 meg

#old an
stockﬂ“!hcr of such ecsoclation witho g EIr;
complyling complying with t Lthe the Blus §E¥ iaws of exas.

Artiole 5746, supra, desls with "By-Laws". We
shall not cuote the articlc in full, but, inter aiia, it
stipulates that the dy-laws may provide ror the following
matter:

*{1) The number and gqualifijcstion of members
or stoockholders of the masociation end the con~
ditions prectedent to members of cwnsrship of
common stogk] the method, time end manner of
peraitting members to withdraw or the holders
of coramon stcek $o0 transfer thelr stoek; the
aanner of aszigonment and transfer of the inter-
est df mermbers, and of the shares of comaon
stock; the conditions upon wkioh, and time when
nemberskip of any nember srall cease » « & "

Artiele 5750, supra, a key statute in respect to
this opinicn, reads ss follows:

*%¥hen a meadber of an assoclatlion established
without oepital stoek, has cald his membership
fee in full, he shall receive a certificate of
membearahip, No assocoiation shall fssue stook
to s member until 1t heg bsen fully pald for.
The proalssory notes of the megbers may be ao-
cspted by the 2sz0¢iation as full or partial
paymeat. The assoglation shall hold the stogk
as seourity for the payment of the nots, but
such retention as securlty shall not sffeot the
mombers’ right to vote., 3IZxocept for debts law-

247



248
Hon. J.2. McDo ald, page &

fully ooantracted betwsen him snd the sssoelation,
no member shall be llable for the debta of the
asscoiastion to an amount exoseding the aum re~ .
maining unpald on his membership fse or his sud-
seristion to the capitel stoek, ineluding any
unpaid dalsnce on any promissory notes givea in
payment thereof. No gtdvek-holder of a oo-bpera-
tive sascelation dﬁ:li*own more than one-twentieth
oI the i=zued eom stoo o? the ﬁ°’°°1‘5§§%1
and an asso¢ aE%on by-Taws, may 1

s smount of eommon lt'é"iE wiloh one %‘1 zay
own to eny amount less than one-twentleth of the
Tasued oommon stoek. NO member Or Stoex~holder

71 be entitled to more then one vote. Any
asaooiation orgenized with stock, under this law
may izsune preferred stoek, with or without the
righkt %o vote. Suoch stock may be redesamadble or
Tetiradle by the sassoaeiation on suoh terma sad
conditions as may be provided for by the Artieles
of ‘Incorporation and printed on ths face of the
cartificate, The by-laws shall prohibdit the
transfer of the common stook of the assocsiation
to persons not engaged in the production of tte
sgrieultural products handled by the associstion,
and suck restriestions must be printed upon every
certificate of stook sudbjeet thereto. fThe asso-
olation may at any time except when the dabdts
of the assoolation exceed Lifty per eent of the
assets thereof, bu¥ in or purchase its soason
stook st book value thereof ms conslusively deter-
mined by tre board of directors and pay for it
in cash within one year thereafter." (Underscor-
ing ours).

After careful considerstion of the gbove guoted pro-
visions of the Cooperative Marketing Aet of 1921, as emend-
ed, we fail to perceive any irreconcilabdble conflict between
Artioles 5739 and 0750, suprs.

An msscooliation is formed under the Cooperative Har-
keting Act by "five or more persons engaged io the produc-
tion of agrioultural produets or three or more associstions®
in acoordance with the provisions of Artiele 5739.

These are the lacorporators who subseribe to the
Artic.es of lacorporation snd flle them ag provided im Ar-
ticle $744, supra. The articles, if the assoolation ias
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organized with sapitsl stook, set. forth the ezount of
such sapital atcok end the aumber uf skares loto whielh it
is dividaed end the pusr value thereof,

Now, as shown in Article 5738, suprs, the teram
“person” as used ia irtiele 5739, suprs, .hali {2¢lude fin~
dividuals, firas, pertnersiips, corporations and ssscofa-
tions,. o

A "uezber® of an asscoiation organized with cap-
ftal stock 1s & holder of common stoek in that organization,
Artiele 5738, supre.

Artiels 3700, suprs, plainly provides that:

*"Ko stosk-holder of a ocoparative assoolation
shall own more tham one~twentisth of the issued
congon atock of the asso¢laticni and an assdola~
tion in its bBy-laws, may lizit the azount of
cozmen atook which one sember axay own to any
azmount less than ons-twseatieth of the issued
somzmon stook.”

Tnis languege 18 olesr and upasbiguous, not sub-
j«ot to eocnstruction,

Te 40 pot see why the "inoorporators® under Apti-
cle 5739, suprs, skould e confused with the mexbershlp of
the szsoclation or stogkhollders if it is an sssociation
with cepital atoock,

The "ircorgorators” rep-esent the prospective sea-
ters of the assceletion beirg ohartered.

28 T:X, JUR, 671:

aGenerally the organization is effected by
e 'group of personl or orgazization committes,
who may meke ainor changes in the organis fsa-
tures of the fi.0orporation, when sutcorized by
the corganization agroezent, and e xajority of
whos may determine the propriety of scapleting
the organirstion, at least whare there is no
dissent or objesotion on the ;art of sbsentess.”

LESROX v, TeLAS PARM BURAZAU COTTOR ALS'H,
(01?. LP]).) 1¢ 3.¥%. (3:16) 413,
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The Coeperative Marketing ist undoudtedly eon-
ton-lates a membership for a eocopsrative marketing asso-
ointion established with common stook large enough %o
assimilate the issued stock in amcunts of one~twentieth
or less. In other worda, thers was contexplated qn er the
provision of Artiole 5780, supra, above quoted, a’large
snough nuaber of stogkhodding members to zset the require-
ment that "no stockholder of e ao~operative association
shall own more thea cne~twentieth of the issued co-mon
stoek of the assoclation] and an assocoiation, in its by-
lews, may limit the amount of eommon stoek whish one member
MaY OWR to sny amount less than one-twentieth of the isaued
oozmon stook."

Sees 28 T:X. 8741

*In forming a merketing asscoimtion, it ap-
pears that sgreesents, siallar in terms, are
¢iroulsted by the promoters and signed by the
individual growsrs who are to heoo:e members.
These egreexments pot only emdreee az appliocs-
tion for nembership and the proposed marketing
agreezent, dut also spesify the terms and ocon-
ditions under which the assceiation may be
organized. Teken together they ocomstitute a
single ocontraet betwesn the members of the
prospastive association and an organic sontract
botween them and the asscoiastion, when it is
organized. Doudtless it is imprcper to proceesd
with the incorporation of-=al assoceletion when
the requisite number of signaturss have not bdeen
obtained, or if other sonditions authorizing
the coxmittes to aot have not ceourred « + » *

TEZXA3 YA BURPAU COTTON AsS'N. v, LE XOX (Civ,
App.) 257 3.W. 935, subsequent appeals (Civ.
APP.) 283 S.¥W. 619, 298 S.W. 328, 16 38.¥. (24)
413, 37 3.%. (24) 331, (Comm. Apy } 856 s.v. (24)
543.

An assooiation organized under the Cooperative Mar-
keting Aot i3 a legalized sgrisultural eooperative, sonsist-
ing of groweras of sgrieultural products.

19 AMEZRICAR BAR ASSOCIATIOR JOUANAL 212i
TEZXAS Fid BUREAU COTTON ASS'M. v. XKXLE, {Civ, App.)

281 3.%W. 629 [Gotton Growers).
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As such, the Leglslature no doudt coasidered it
sound publie policy thet no individual stooklholder of auch
en association with stock should own more than one-
twontieth of the issued common stoek, and has so provided
in Article 5750, supra.

Marketing sots are given a liberal constrystion in
order to acconplish the purposes for whigh they wers en-
asted.,

LZINOX v. T3XaS COTTON CCOP2RATIVE A3SO0CIATION,
{Comam., App.) 55 S.W. (24) 545, reyersing 37 8.V.
{zd; 331, foraer appeals (Giv. App.}) 16 3.¥%,

24 613, 294 8.¥, 328, 283 S.¥. 619, 287 S.¥%.
238,

It is our opinion, and you are so advissd that
thers is no gonfliet between the provision of Artiele 8739,
Yernon's Annoteted Civil Stetutes, that five or more per-
sons sngaged in the production of agricultursl products
nay form a non-profit ecoperative assoclation with capital
stock snd the requirement of Article 5750, R.C.S., 1928,
that -

"Ro stockholder of a cooperative assooistion
shall own zore than one-twentieth of the issu-
od coxmon stoek of the association,™

when the assocclation is establiashed with capital stook.

It 18 our further opinion that the requirement of
Artiole 5730, R.C.S., 1925, thet no Etbakholder of a
cooperative aszoclation ghall own more then one-twentieth
of the issued common stock of the associction i{s xandato-~
ry and that irrespective of the nuuber of insorporators
under Artiocle 57359, Vernon's anzotated Civil Statutes, and
the number of members as defined in Artieles 5738 and 5743,
Yernon®s Annotated Clvil Statutes, no individuel stook-
holders may own & greater percentege Of the total fssued
soxzxpon stcek than one-twentleth,

Trusting that we have fully anasvered your inquliry,
we are

Yours very truly

ATT RNEY G cr TBIAS
By ) N %:Ba*
PSiob GoT Asstatent
QPINICN
ATTECVECDEC 16, 1939 COMBITEE

BY.

CHAIRMAN




